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"20. In view of the aforesaid deliberations made in the impugned order, it has
left with only conclusion that the department ought to proceed under Rule 43(b), but
on account of the bar as provided under Rule 43(b)(a)(ii), they have proceeded under
Rule 139, without there being any charge of service of the petitioner being thoroughly
unsatisfactory.

21. Now coming to rule 139(c) of the Rules, 1950, it specifically states that no
such power shall be exercised without giving the pensioner concerned reasonable
opportunity of showing cause against the action proposed to be taken. It is not the case
of the respondent that prior to impose punishment under order dated 06-07-2017, any
show-cause notice for reduction of pension has been issued to the petitioner- Thus,
there has been no compliance of statutory procedure under Rule 139(c) of the Bihar
Pension Rules, 1950. Well settled it is that there has been no waiver of statutory right
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and in fact compliance is "sine qua non" if the impugned order proposes to cause
irreparable loss and injury.

22. In view thereof, the impugned order as contained in Memo No-8227 dated
06-07-2017, held to be unsustainable and hereby quashed-Accordingly, the writ
petition stands allowed.

23. The respondents are directed to ensure the consequential benefits,
preferably within a period of 12 weeks, from the date of receipt/production of a copy
of this order."
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"In the present case admittedly for an allegation of 2005-2006 for the first time
a show cause notice was issued on 07-04-2017. No proceeding under Rule 43(b) was
permissible- It is undisputed that in no preceding the writ petitioner has been held
guilty of misconduct- In the view of the matter question of invocation of Rule 139 does
not arise] Writ court has thus not committed any error either in facts or in law- This is
not a fit case for filing LPA."
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